SUMMONS SUM-100
(CITA g!om JU?IC(AL) iy (SOLO PARA (0 DE LA CORTE)
s
NOTICE TO DEFENDANT: BLUE CROSS OF CALI FORN%
(AVISO AL DEMANDADQ): ANTHEM BLUE CROSS, a California

corporation; ANTHEM BLUE CROSS LIFE AND HEALTH OREGINAL FILED

INSURANCE COMPANY, a California corporation; and DOES
AUG 2 0 2009

1 to 50, Inclusive
LOS ANGELES
YOu ARE' BEING SUED BY PLAINTIFF: RICHARD HIRSCHINGER, ngERIQR CQQRT

(LO ESTA DEMANDANDO EL DEMANDANTE): D.D. 8., on behalf
of himself and all others similarly situated,

" NOTICE! You have been sued. The court may decide against you without your being heard unless you respond within 30 days. Read the information
below.

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this court and have a copy
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts
Online Self-Help Center (www.courtinfo.ca.gov/seifhelp), your county law library, or the courthouse nearest you. if you cannot pay the filing fee, ask
the court clerk for a fee waiver form. i you do not file your response on time, you may lose the case by default, and your wages, money, and property
may be taken without further warning from the court.

There are other legat requirements, You may want to call an attorney right away. if you do not know an attorney, you may want to call an attorney
referral service. If you cannot afford an attorney, you may be eligible for free legal services from a nonprofit legal services program. You can locate
these nonprofit groups at the California Legal Services Web site (www.lawhelpcalifornia.org), the California Courts Online Self-Help Center
(www.courfinfo.ca.gov/seifhelp), or by contacting your local court or county bar association. NOTE: The court has a statutory lien for waived fees and
costs on any settlement or arbitration award of $10,000 or more in a civil case. The court's lien must be paid before the court will dismiss the case.
JAVISO! Lo han demandado. Sino responde dentro de 30 dias, la corte puede decidir en su contra sin escuchar su version. Lea la informacion a
continuacién

Tiene 30 DIAS DE CALENDARIO después de que le entreguen esta citacion y papeles legales para presentar una respuesta por escrito en esta
corte y hacer que se enfregue una copia al demandante. Una carta o una llamada telefénica no lo protegen. Su respuesta por escrito tiene que estar |.
en formato legal correcto sf desea que procesen su caso en la corfe. Es posible que haya un formulario que usted pueda usar para su respuesta.
Puede encontrar estos formularios de ia corte y mas informacién en el Ceniro de Ayuda de las Cortes de California fwww.sucorte.ca.gov), en la
biblioteca de leyes de su condado o en la corte que le quede més cerca. Si no puede pagar fa cuota de presentacion, pida al secretario de la corlfe
gue le dé un formulario de exencion de pago de cuotas. Si no presenta su respuesta a liempo, puede perder ef caso por incumplimiento y la core le
podré quitar su sueldo, dinero y bienes sin mas advertencia.

Hay ofros requisitos legafes. Es recomendable que llame a un abogado inmediatamente. Si no conoce a un abogado, puede Hlamar a un servicio de
remision a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obfener servicios legales gratuitos de un
programa de servicios legales sin fines de lucro. Puede encontrar estos grupos sin fines de lucro en ef sifioc web de California Legal Services,
(www.lawhelpcalifornia.org), en of Centro de Ayuda de fas Cortes de California, (www.sucorte.ca.gov) o poniéndose en contacta con la corte o ef
colegio de abogados locales. AVISO: Por ley, la corle tiene derecho a reclamar Ias cuofas y los costos exentos por imponer un gravamen sobre
cualguier recuperacion de $10,000 6 mas de valor recibida mediante un acuerdo 0 una concesion de arbitraje en un caso de derecho civil. Tiene que
pagar el gravamen de la corfe anles de que la corte pueda desechar el caso.

he name and address of the court is: CASENUMBER:
(El nombre y direccion de la corte es): {Numero dat Casoy:
SUPERIOR COURT OF THE STATE OF CALIFORNIA BC402739

N HILL-SERERF- (06 § . Commaonleal

LOS ANGELES, CA 24612 qdooG

The name, address, and telephone number of plaintiffs attorney, or plaintiff without an attorney, is:

(El nombre, la direccién y el nimero de teléfono del abogado del demandante, o del demandante que no tiene abogado, es).
GEORGE R. KINGSLEY, ESQ. SBN-38022 . (818) 990-8300 FAX(E18) 990-2903
ERIC B. KINGSLEY, ESQ. SBN-185123 .
KEVIN M. ZIETZ, ESQ. SBN-186244 :

KINGSLEY & KINGSLEY, APC, 16133 VENTURA BLVD., SUITE 1200, ENCINO, CA 91436

DATE: ’ m ) Clerk, b Formn e , Deput
(Fecha) AUG 2 0 2009 JOHN A, CLA (Secretgrfo) "’A 1fa { (Acg}u;‘o)
{For proof of service of this summons, use Proof of Service of Summons (form PCS-010).) ) e
{Para pmeba de entrega de esta citafion use el formulfario Proof of Service of Summons, (POS-010)).
NOTICE TO THE PERSON SERVED: You are served
1. [} as anindividual defendant.
2. [ as the person sued under the fictitious name of (specify):
3. ] on behalf of (specify):
under: [ | CCP 416.10 (corporation) [ ] CCP 416.80 (minor)
[ ] ©CP 416.20 (defunct corporation) [_] CCP 416.70 (conservatee)
[ ] CCP 416.40 (association or partnership} - [__] CCP 416.90 (authorized person)
[ ] other (specify):
4. [_] by personal delivery on (date): Page 1 of 1
Form Wpgled andaﬁv Use SUMMONS Code of Civii Procedure §§ 412.20, 465
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KINGSLEY & KINGSLEY, AP@ |
GEORGE R. KINGSLEY, ESQ #38022 ORIGIN AL FILED

2 | KEVIN M. ZIETZ, ESQ. #186244
" | BRIAN LEVINE, ESQ. #251416 AUG 2 0 2009
3 || 16133 VENTURA BOULEVARD, #1200
ENCINO, CA 91436 LOS ANGELES
4 1| (818) 990-8300; Fax (818)990-2903
SUPERIOR COURT
5 | Attorney for Plaintiffs
6
7
8 SUPERIOR COURT OF THE STATE OF CALIFORNIA
9 FOR THE COUNTY OF LOS ANGELES
10
11 | RICHARD HIRSCHINGER, D.D.S.,onbehalf ) CASE NO.: BC402739
of himself and all others similarly situated, ) '
12 " ) FIRST AMENDED CLASS ACTION
Plaintiffs, ) COMPLAINT FOR:
13 )
) 1.  Breach of Contract
14 V. )
) 2. Breach of the Implied Covenant of
15 || BLUE CROSS OF CALIFORNIA dba ANTHEM ) Good Faith and Fair Dealing
BLUE CROSS, a California corporation; )
16 || ANTHEM BLUE CROSS LIFE AND HEALTH ) 3. - Violation of Business & Professions
INSURANCE COMPANY, a California ) Code §17200 et seq.
17 || corporation; and DOES 1 to 50, Inclusive, )
)
18 Defendants. )
- )
19
20 Plaintiff RICHARD HIRSCHINGER, D.D.S., on behalf of himself and all others similarly
21 || situated, complain of defendants, and each of them, as follows:
22 |
23 INTRODUCTION
24 1.  This is a class action pursuant to Code of Civil Procedure §382 on behalf of plaintiff and
25 | all individuals who were policy holders of defendant BLUE CROSS OF CALIFORNIA dba ANTHEM
26 | BLUE CROSS and ANTHEM BLUE CROSS LIFE AND HEALTH INSURANCE COMPANY,
27 (hereinafter;;collectively referred to as "defendant” or "BLUE CROSS") who were covered under any
28 || individual or group health insurance policy which is exempt from ERISA. This policy covers

|

FIRST AMENDED CLASS ACTION COMPLAINT




o

e ) v n Bk W

10
11
12
13
14
15
16
17

California Class members only.

2. Defendants BLUE CROSS OF CALIFORNIA dba ANTHEM BLUE CROSS, a California
corporation, and DOES 1 to 5 are a managed health care organization which sells health insurance
policies in the State of California and is doing business in the State of California. _

3.  Defendants ANTHEM BLUE CROSS LIFE AND HEALTH INSURANCE COMPANY,
a California éorporation, and DOES 6 to 10 is regulated by the California Department of Insurance
which sells health insurance policies in the State of California and is doing business in the State of
California,

4.  The true names and capacities, whether individual, corporate, associate, or otherwise, of
defendants sued herein as DOES 1 to 50, inclusive, are currently unknown to plaintiff, who therefore
sues defendants by such fictitious names under Code of Civil Procedure §474. Plaintiffis informed and
beIief/es, and based thereon allege, that each of the defendants designated herein as a DOE is legally
responsible in some manner for the unlawful acts referred to herein. Plaintiff will seek leave of court
to amend this Complaint to reflect the true names and capacities of the defendants designated
hereinafter as DOES when such identities become known.

5. Venue is proper in this judicial district pursuant to Code of Civil Procedure §395. The

unlawful acts alleged herein have a direct effect on plaintiff and those similarly situated with the State

1.1
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28

of California.

6.  Plaintiff RICHARD HIRSCHINGER, D.D.S. is a resident of the County of Los Angeles.

11
PRELIMINARY FACTUAL ALLEGATIONS

7. Plaintiffpurchased a health plan from BLUE CROSS and was at all relevant times therefore
an individual policyholder of BLUE CROSS and was covered under a policy entitled "Prudent Buyer”
which covered him for medically necessary medical expenses.

8.  ‘Plaintiff has paid all premiums due under said health plan, and has performed all
obligations under said plan on plaintiff's part to be performed and has complied with all requirements
including appeal and/or grievance procedures that are deemed mandatory under the plan, as well as

providing all proper documentation regarding his claim.

2
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9. . Plaintiff is suffering from a very serious back condition in which he has been advised by
his physician that he needs an artificial disc replacement at one level of his lumbar spine. The disc in
question is the Pro Disc L.

10. This artificial disc was approved in August 2006 by the Federal Drug Administration
(FDA) and the studies have shown a success rate of 96% according to the criteria of the FDA.

11. Plaintiff has requested that defendant BLUE CROSS approve this surgery, but BLUE
CROSS has refused, stating that lumbar artificial diskectomy with insertion is considered
investigational and not covered. The decision was based on the defendant's medical policy for Artificial
Intervertebral discs. A copy of said letter dated September 25, 2008 is attached hereto as Exhibit "1."
The letter is in response to plaintiff's appeal of defendant's denial of this service.

12. BLUE CROSS has a uniform policjr as stated in their medical policy statement that
artificial intetvertebral discs are considered investigational and are therefore not covered under their
health insurance policies.

13. :The health insurance policy of BLUE CROSS defines investigational as "procedures or
medications are those that have progressed to limited use on humans, but which are not widely accepted |
as proven and effective within the organized medical community.” (Quoting from the policy).

14. In fact, the subject procedure is widely recognized and is covered by many other health
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carriers including, for example, CIGNA and Aetna, is clearly not investigational.

15. The FDA website has complied the summary safety and effectiveness data of the Pro Disc
L replacement and has compared results of the traditional fusion with the Pro Disc L and determined
the success ratio of the Pro Disc L is superior to the fusion. They have deemed the Pro Disc L
replacement reasonably safe and effective.

16. There are 39 countries not including the United States where the Pro Disc L Device has
been commercially available dating back to 1990.

17.  Plaintiff by virtue of his payment of premiums had a reasonable expectation that he would
receive coverage for all medical expenses that were reasonable and necessary and that were not
investigational or experimental as defined in the policy, and, therefore has a vested interest in the

defendant's health plan, which defendant has refused to honor.
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1 III
2 CLASS ACTION ALLEGATIONS
3 18.  Plaintiff brings this action on behalf of himself and all others similarly situated as a Class
4 [ Action pursuant to Code of Civil Procedure §382. Plaintiff seeks to represent a two classes composed
5 || of and defined as follows:
6 a) All persons who were policyhelders of BLUE CROSS OF
CALIFORNIA dba ANTHEM BLUE CROSS, who were denied
7 the right to have intervertebral disc surgery at one level using the
' Pro Disc L intervertebral device, who were between the ages of 18
8 and 59, on the grounds that the surgery involving the Pro Disc L
intervertebral disc was investigational.
9
b)  All persons who were policyholders of ANTHEM BLUE CROSS
10 LIFE AND HEALTH INSURANCE COMPANY, who were
denied the right to have intervertebral disc surgery at one level
11 using the Pro Disc L intervertebral device, who were between the
ages of 18 and 59, on the grounds that the surgery involving the
12 Pro Disc L intervertebral disc was investigational. _
13 19. Plaintiff reserves the right under Rule 3.765(b) of the California Rules of Court to amend
14 || or modify the class description with greater specificity, by further division into subclasses, or by
15 || limitation to particular issues.
16 20.  This action has been brought and may properly be maintained as a class action under the
17 || provisions of §382 of the Code of Civil Procedure because there is a well-defined community of interest
18| in the litigation and the proposed class is easily ascertainable.
19 A. Numerosity
20 21. The potential members of the proposed class as defined are so numerous that joinder of al}
21 || the members of the proposed class is impracticable. While the precise number of proposed class
22 | members has not been determined at this time, plaintiff is informed and believes that there is a
23 || substantial number of policy holders who have been similarly affected.
24 22. The information regarding the issue of numerosity is obvious, but will be ascertained upon
25 || discovery.
26 B. Commonality
27 23. There are questions of law and fact common to the proposed class that predominate over
28 | any questions affecting only individual class members. These common questions of law and fact

4
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11 include, without limitations.
2 (1) Whether defendants breached their contract with plaintiff and the class members.
3 (2) Whether defendants violated the implied covenant of good faith and fair dealing
4 | by arbitrarily and in bad faith in failing to provide coverage for the surgical procedure heretofore
5 || described. Plaintiff reserves the right to amend this complaint if it is determined there are other uniform
6 || acts of bad faith. _ _
7 (3) Whether defendants violated §17200 et. seq. of the Business & Professions Code
.8 [ by engaging in the acts previously and hereafter alleged.
9 (4)  Whether plaintiff and the members of the proposed class are entitled to restitution
10 || and injunctive relief pursuant to Business & Professions Code §17200, et. seq.
11 C. Typicality 7
12 24, The claims of the named plaintiff are typical of the claims of the proposed class. Plaintiff
13 | and all members of the proposed class sustained damages arising out of and caused by defendants’
14 || common course of conduct in violation of laws, regulations that have the force and effect of law, the
15 | implied covenants of good faith and fair dealing and code sections as alleged herein.
16 D. Adequacy of Representation
17 25. :Plaintiff will fairly and adequately represent and protect the interests of the members of thé
18 {| proposed class. Counsel who represents plaintiff is competent and experienced in litigating large and
19 | complex class actions.
20 E. ‘Superiority of Class Action
21 26. A class action is superior to other available means for the fair and efficient adjudication of
" 22 || this controversy. Individual joiner of all proposed class members is not practicable, and questions of
23 | 1law and fact common to the proposed class predominate over any questions affecting only individual
24 [ members of'the proposed class. Each member of the proposed class has been damaged and is entitled
25 || to recovery by reason of defendants' breach of contract and their bad faith conduct in denying policy
26 || holders proper compensation. |
27 ||
28 || /1Y

5
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1 27.. Class action treatment will allow those similarly situated persons to litigate their claims in
2 | the manner that is most efficient and economical for the parties and the judicial system. Plaintiff is
3 | unaware of any difficulties that are likely to be encountered in the management of this action that would
4 || preclude its maintenance as a class action.
5 | v
6 FIRST CAUSE OF ACTION
7 BREACH OF CONTRACT
8 28. P-laintiff repeats and realleges each and every allegation set forth in all of the foregoing
-9 paragraphs as if fully set forth herein. _
10 29. Defendants have breached their contract with plaintiff by wrongfully asserting that the Pro
i1 || DiscL Device is investigational.
12 30. :Plaintiff and the class are entitled to the reasonable value of the intervertebral surgery and
13 | related expenses, whether incurred or not.
14 31. __Plaintiff and the class are entitled to pain and suffering and emotional distress caused by
15 || defendant's breach of contract. |
16 Vv
17 SECOND CAUSE OF ACTION
18 FOR BREACH OF THE IMPLIED COVENANT
19 OF GOOD FAITH AND FAIR DEALING
2.0 32. Plaintiff repeats and realleges each and every allegation set forth in all of the foregoing
21 || paragraphs as if fully set forth herein.
22 33. :Defendants have arbitrarily and in contradiction to their own definition of investigative
23 {| procedures, -as stated in their insurance policy, have refused to authorize or reimburse plaintiff and class
24 | members for surgery at one level of the lumbar spine using the Pro L Disc artificial devise and related
25 || expenses thereto. Defendants have ignored studies showing a high rate of success; have ignored the
26 || fact that other insurance carriers have authorized the use of the use of the Pro L Disc artificial device
27 || for surgery on the lumbar spine. Defendants have ignored studies showing the Pro Disc L Device to
28 [| be superior to the traditional fusion. Also, they have ignored the fact that 39 countries, not including
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the United States, have permitted the commercial distribution of this device. Some of the countries
have been using this device since 1990.

34, Defendants and their employees were all acting in accordance with a uniform course of
conduct which was authorized by management. The language on the medical policy statement itself
establishes said uniform policy of refusing to authorize the surgery involving the Pro L Disc
intervertebral-device. In addition, the position that the heretofore described surgery is investigative is
inconsistent with the terms of Blue Cross' policy.

35. Plaintiff and others similarly situated are claiming attorneys fees per Brandt v. Superior
Court.

36. Plaintiff is claiming pain and suffering and emotional distress as may be proven as the

result of defendant's bad faith.
VI

THIRD CAUSE OF ACTION
UNFAIR COMPETITION PURSUANT TO
BUSINESS & PROFESSIONS CODE §17200
37. Plaintiff repeats and realleges each and eirery allegation set forth in all of the foregoing

paragraphs as if fully set forth herein.
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38. This is a Representative Prlvaté Attorney General Action and Class Action for Unfair |
Business Practices. Plaintiff, on behalf of himself, on behalf of the general public, and on behalf of
other similarly situated, bring this claim pursuant to Business & Professional Code §17200, et seq. This
conduct of all defendants as alleged in this complaint has been and continues to be unfair, unlawful, and
harmful to plaintiff, the general public and the proposed classes and sub clauses. Plaintiff seeks to
enforce important rights affecting the public interest within the meaning of Code of Civil Procedure
§1021.5.

39. Plaintiff is a "person" within the meaning of Business & Professions Code §17204, and
therefore has standing to bring this cause of action for injunctive relief, restitution, and other
appropriate equitable relief.
1t
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40.. ‘Business & Profession Code §17200, et. seq. prohibits unlawful and unfair business
practices.

41. Defendants have breached their insurance contract with their policyholders, have acted in
bad faith, and have engaged in unlawful and unfair business practices in violation of Business &
Profession Code §17200, et. seq'., depriving plaintiff, and all persons similarly situated, and all
interested persons of rights, benefits, and privileges guaranteed to all aggrieved policy holders of BLUE
CROSS under the law. |

42.  Plaintiff seeks injunctive relief compelling defendants to authorize the surgical procedure
using the Pro Disc L surgery in all cases in which it has taken the position that the above mentioned
surgery is investigative. This position is unconscionable and in violation of California Code §1770
which defines what constitutes unlawful methods of competition, unfair or deceptive practices.

43. ‘Defendants' conduct, as alleged heretofore above, constitutes unfair competition in
violation of §17200 et. seq. of the Business & Professions Code.

44, Defendants, by engaging in the conduct herein alleged, either knew or in the exercise of
reasonable care should have known that the conduct was unlawful. As such it is a violation of §17200

et. seq. of the Business & Professions Code.
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RELIEF REQUESTED |

WHEREFORE, plaintiff prays for the following relief:

1. For compensatory damages in the amount plaintiff, and each class member similarly
situated, for the reimbursable value of the medical expenses related to the surgery at one disc level on
the lumbar spine for insertion of the Pro Disc L artificial device.

2. Forpain and suffering and emotional distress as a result of defendant's breach of contract.

3. For pain and suffering and emotional distress as a result of defendants bad faith.

4. For attorneys fees pursuant to Brandt v. Superior Court and under Business & Professions
17200 et. seq. as may be proven.

5.  Foran order that defendants be required not to deny the intervertebral artificial disc surgery

using the Pro Disc L artificial device on the basis it is investigational.
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6. - For costs of suit.

7. For such other relief as the court may deem appropriate.
DATED: August 18,2008 KINGSLEY & KINGSLEY, APC

By:
GEORGE R. KINGSLEY
Attorney for Plaintiff
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